POSITION STATEMENT
of
EXACT HOLDING N.V.

regarding the recommended cash offer by Eiger Acquisition B.V. for all issued and
outstanding ordinary shares with a nominal value of EUR 0.02 in the capital of Exact
Holding N.V.
15 December 2014
This Position Statement has been published by Exact Holding N.V. (Exact) for the sole purpose of providing
information to its shareholders (the Shareholders) on the recommended cash offer by Eiger Acquisition B.V.
(a wholly owned subsidiary of certain funds advised by Apax Partners) (Eiger or the Offeror) for all issued
and outstanding ordinary shares in the capital of Exact (the Shares) of EUR 32.00 (cum dividend) for each
Exact Share (the Offer), as required pursuant to Article 18, paragraph 2, and Annex G of the Dutch Public
Offers Decree (Besluit openbare biedingen Wft).
In the context of the Offer an extraordinary general meeting of Shareholders of Exact (the Exact EGM) will
be held at 14:00 hours CET on 27 January 2015 in Delft, the Netherlands.

1

1.

IMPORTANT INFORMATION

This document is not for release, distribution or publication, in whole or in part, in Canada and the United
States.
The Offer, if completed, will result in the acquisition of securities of a Dutch company and are subject to
Dutch disclosure requirements, which differ from those of the United States. Any financial information
included or referred to herein has been prepared in accordance with non-U.S. accounting standards and,
accordingly, may not be comparable to financial information of U.S. companies or companies whose financial
statements are prepared in accordance with generally accepted accounting principles in the United States.
It may be difficult for U.S. holders of Shares to enforce their rights and any claims arising under the U.S.
federal securities laws, since Eiger and Exact are located in a country other than the United States, and
some or all of their officers and directors may be residents of a country other than the United States. U.S.
holders of Shares may not be able to sue a non-U.S. company or its officers or directors in a non-U.S. court
for violations of the U.S. securities laws. Further, it may be difficult to compel a non-U.S. company and its
Affiliates to subject themselves to a U.S. court's judgment.
In accordance with standard Dutch practice and pursuant to Rule 14e-5(b) of the U.S. Securities Exchange
Act, Eiger or its nominees, or its brokers (acting as agents), or Affiliates of Eiger’s financial advisors, may
from time to time make certain purchases of, or arrangements to purchase, Shares outside of the United
States, other than pursuant to the Offer, before or during the period in which the Offer remains open for
acceptance. These purchases may occur either in the open market at prevailing prices or in private
transactions at negotiated prices. Information about such purchases will be announced by press release in
accordance with Article 13 of the Decree and posted on the website of Exact at (www.exact.com).
The information included in this Position Statement reflects the situation as of the date of this Position
Statement. Exact does not undertake any obligation to publicly release any revisions to this information to
reflect events or circumstances after the date of this Position Statement, except as may be required by
applicable securities laws or by any appropriate regulatory authority. Exact accepts responsibility for the
information contained in this Position Statement provided that the only responsibility that is accepted for
information concerning Eiger and the Offer is the assurance that such information is properly reported and
reproduced from the Offer Memorandum.
The Position Statement contains forward-looking information with respect to the financial position, plans and
objectives, activities and market conditions in which Exact operates. By their nature, forward-looking
statements and forecasts imply risks and uncertainties, as they relate to known and unknown events and
circumstances which may or may not happen in the future. The forward-looking statements and forecasts in
this report are based on management’s current insights and assumptions. The actual results and
developments may deviate from those expected, under the influence of factors such as: general economic
circumstances, results on the financial markets, changes in interest rate levels and exchange rates, changes
in the law and regulatory framework and in the policy of governments and/or regulatory authorities, the
occurrence of any event, change or other circumstances that could give rise to the termination of the Offer,
the failure to receive, on a timely basis or otherwise, the required approvals by government or regulatory
agencies, the risk that an Offer Condition may not be satisfied, the ability of Exact to retain and hire key
personnel and maintain relationships with customers, suppliers and other business partners pending the
completion of the Offer.
Capitalised terms in this Position Statement other than in the Fairness Opinions (attached hereto as
Schedule 1 and Schedule 2) and the agenda to the Exact EGM (set out in Section 14) shall, unless
otherwise defined in this Position Statement, have the meaning attributed to them in the Offer Memorandum.
Any reference in this Position Statement to defined terms in plural form shall constitute a reference to such
defined terms in singular form, and vice versa. All grammatical and other changes required by the use of a
definition in singular form shall be deemed to have been made herein and the provisions hereof shall be
applied as if such changes have been made. In the event of any inconsistency between the provisions of the
Offer Memorandum and the provisions of this Position Statement, the provisions of the Offer Memorandum
shall prevail.
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This Position Statement will be governed by and construed in accordance with the laws of the Netherlands,
without prejudice to any applicable provisions of prevailing mandatorily applicable law. The Court of First
Instance (Rechtbank) in Amsterdam, the Netherlands, shall have exclusive jurisdiction to settle any disputes
which might arise out of or in connection with this Position Statement, without prejudice to the rights of
appeal (hoger beroep) and cassation (cassatie) or to the jurisdiction of any other competent court pursuant to
applicable prevailing mandatorily applicable law. Accordingly, any legal action or proceedings arising out of
or in connection with the Position Statement shall be brought exclusively in such courts.
Copies of this Position Statement can be obtained free of charge through the website of Exact
(www.exact.com).
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2.

INTRODUCTION

Dear Shareholder,
On 9 October 2014, Exact Holding N.V. (Exact) and Eiger Acquisition B.V. (Eiger) jointly announced that
they reached conditional agreement in connection with a recommended cash offer by Eiger for all of the
issued and outstanding ordinary shares in the capital of Exact (Shares) at an offer price of EUR 32.00 (cum
dividend) for each Exact Share (the Offer).
Before reaching conditional agreement, Exact’s board of managing directors (the Board of Managing
Directors) and supervisory board (the Supervisory Board, and together with the Board of Managing
Directors, the Boards) made a thorough assessment of the Offer versus the stand-alone alternative and
other strategic alternatives, weighing the best interests of Exact and its stakeholders, including the
Shareholders.
Subsequent to the joint announcement by Exact and Eiger, Exact's works council was informed regarding
the proposed transaction and requested to render its advice. On 8 December 2014, Exact’s works council
rendered its positive advice in relation to the Offer and the financing thereof.
The Boards have duly considered the proposed transaction and have resolved to unanimously recommend
the Offer for acceptance and for approval to the Shareholders and to unanimously recommend the
Shareholders to vote in favor of all resolutions proposed in relation thereto at the upcoming Exact EGM (the
Resolutions).
The Exact EGM to be held at 14:00 hours CET on 27 January 2015 in Delft, the Netherlands, is an important
event for Exact and its Shareholders. During the Exact EGM you will, among other things, be informed about
the Offer and be able to vote on the resolutions to implement the proposed transaction.
In this Position Statement, the Boards address the background of the proposed transaction as well as its
merits to the company and its stakeholders. As you will notice from the process described herein, the Boards
have given this transaction due and careful consideration.

Mr Thierry Schaap
(Chairman of the Supervisory Board)

Mr Erik van der Meijden
(CEO and member of the Board of Managing
Directors)
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3.

DECISION-MAKING PROCESS BY THE BOARDS

Exact received expressions of interest regarding a potential public offer from several parties during 2014, a
number of which engaged in discussions with the Board of Managing Directors in relation to expressing a
serious interest in a potential takeover bid. In response, the Board of Managing Directors undertook
discussions with these parties to ensure a structured process and safeguard the interests of Exact and of all
its stakeholders, including its Shareholders.
The expressions of interest were all sent by private equity investment firms. Following market rumors, Exact
issued a press release on 11 July 2014, announcing that it had been approached by parties that indicated an
interest in a possible take-over of all outstanding shares of Exact at indicative prices between €30.00 and
€35.00 per Share.
The Boards established a robust internal process enabling sound decision-making, holding frequent
conference calls and meetings with external advisors to obtain their advice and recommendations. The
Company retained NM Rothschild & Sons Limited (Rothschild) and Lazard B.V. (Lazard) as financial
advisors and Allen & Overy LLP (A&O) as legal advisor. The Supervisory Board engaged Lazard to provide
financial advice and issue a Fairness Opinion and the Board of Managing Directors were provided with a
Fairness Opinion from Rothschild.
During the process, the Board of Managing Directors had discussions with multiple interested parties, and
certain information on the Exact business was made available to potential bidders, including, without
limitation, financial and business information included in a virtual data room, written responses to due
diligence questions submitted by potential bidders and management presentations.
Several meetings and conference calls were held between Exact, Apax Partners, Eiger and their respective
legal and financial advisors regarding the terms and conditions of the proposed offer, and drafts of a merger
protocol setting out the terms of the Offer were exchanged. The negotiations on the proposed offer resulted
in a conditional agreement between Exact and Eiger (a wholly owned subsidiary of certain funds advised by
Apax Partners) on the terms and conditions reflected in the Offer Memorandum.
After receipt of a binding offer letter from Eiger on 1 October 2014, the Boards carefully considered the
various financial and non-financial implications of Eiger’s proposed offer, taking into account the interests of
Exact and all its stakeholders, including its Shareholders. The Board of Managing Directors discussed the
Offer, the alternatives as well as the other considerations underlying the key decisions and resolutions. The
Supervisory Board held various meetings with and without the Board of Managing Directors as well as its
advisors to deliberate and assess the merits of the proposed transaction.
Exact's financial and legal advisors were closely involved throughout the process and participated in many
discussions.
In their decision-making process, the Boards have taken into account, among other things, the following
aspects in determining the best interest of Exact and of its stakeholders, including its Shareholders:


strategic rationale of the Merger;



the continuity of Exact's businesses;



interests of all Shareholders, including the Minority Shareholders as well as all of Exact’s other
stakeholders;



value and nature of the consideration offered by Eiger (and the Apax Funds) for the Shares;



execution risks and conditionality to completion;



governance post-closing;



structure of the transaction and the Merger;
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interests of all employees of Exact and its group companies;



likelihood of a third party making a competing (public) offer;



any party's entitlement to a break fee and the amount thereof;



financing of the Offer and certainty of funding; and



financing of the Group post-Settlement to safeguard the continuity of the business and the execution
of the Strategy.

The Boards requested and received Fairness Opinions (attached hereto as Schedule 1 and Schedule 2) in
form and substance satisfactory to the Boards, and consistent with Dutch market practice, from both Lazard
and Rothschild to the effect that, based upon and subject to the factors, qualifications and assumptions set
forth in their respective opinions, it was their opinion that, as of 8 October 2014, the Offer Price pursuant to
the Merger Protocol was fair to the Shareholders from a financial point of view.
A more detailed description of the Boards' strategic, financial and non-financial assessment of the Offer is
set out in paragraph 4, 5 and 6 of this Position Statement.
A group of Shareholders holding shares of Exact jointly representing approximately 60% of the issued and
outstanding ordinary shares in the capital of Exact, have undertaken to support and accept the Offer and
have entered into Irrevocable Undertakings under the terms of which the Shareholders have committed to
Eiger, amongst others, to tender their respective Shares into the Offer and to vote in favor of all resolutions
required in connection with the Offer at the Exact EGM, in accordance with the terms and conditions of the
Irrevocable Undertakings.
Shortly before entering into the Merger Protocol, the Board of Managing Directors and the Supervisory Board
have each, separately, formally resolved to enter into the Merger Protocol and to make the Recommendation
(see Section 13). The resolution of the Board of Managing Directors was adopted after prior approval of the
Supervisory Board.
On 9 October 2014, Exact and Eiger announced that they entered into a conditional agreement to effect an
intended cash offer by Eiger for all the issued Shares in Exact by executing a Merger Protocol by means of a
joint press release (the Initial Announcement).
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4.

THE BOARDS' ASSESSMENT OF THE STRATEGIC FIT

During 2014, Exact has been approached by a number of private equity firms, who were interested in
potentially acquiring all outstanding Shares of Exact and taking the company private. These approaches
coincided with discussions between the Boards on the need to accelerate the company's strategic plan given
the rapid changes in the business software industry. Social media, mobile devices, analytics and cloud are
shaping a new software era that offers tremendous opportunities. With Exact’s strategy of ‘Growth through
focus, innovation and simplicity’ it is at the heart of these megatrends, positioning it for long-term profitable
growth. Cloud players are gaining market share by investing heavily and delivering higher revenue growth –
at the expense of (short term) profitability. Exact‘s vision and ambition is to drive significant cloud growth and
market share capture, which would require significant (and accelerated) capital investments.
Before entering into the Merger Protocol, the Boards carefully considered various strategic options for the
future of Exact, including stand-alone execution of the business plan. Consequently, the Boards entered into
exploratory talks with several parties. The Boards came to the conclusion that Apax Partners’ considerable
international software expertise would represent the best opportunity for Exact to accelerate and expand its
international growth strategy in cloud and scale up its portfolio of cloud-based business software much faster
achievable than under a stand-alone scenario. The Boards also determined that there was no other potential
partner as attractive to Exact and its stakeholders as Apax Partners.
The Boards are of the opinion that the strategic rationale of the proposed transaction is compelling and will
provide significant benefits to Exact and its stakeholders, including its Shareholders. Through implementation
of the proposed transaction, Exact’s strategy to become a global cloud company will be expanded and
accelerated.

5.

FINANCIAL ASSESSMENT OF THE TRANSACTION

The Boards have considered a number of key aspects associated with the Offer.

5.1

Premium to Market Price

The offer values 100% of the issued and outstanding ordinary shares of Exact of EUR 730 million on a fully
diluted basis. Eiger will finance the Offer through a combination of debt and equity.
The graph below shows the development of the Exact Share price on Euronext Amsterdam, a regulated
market of Euronext Amsterdam N.V. (Euronext Amsterdam) between October 2013 and October 2014.
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The Offer Price of EUR 32.00 (cum dividend) in cash per Share represents a premium of:


27.0% to the closing price per Share on Euronext Amsterdam on 10 July 2014 (the last trading date
prior to the announcement of preliminary interest in Exact on Friday 11 July 2014);



22.1% to the average closing price per Share on Euronext Amsterdam for the three (3) months prior
to and including 10 July 2014;



22.5% to the average closing price per Share on Euronext Amsterdam for the six (6) months prior to
and including 10 July 2014;



39.6% to the average closing price per Share on Euronext Amsterdam for the twelve (12) months
prior to and including 10 July 2014;



51.3% to the average closing price per Share on Euronext Amsterdam for the ten (10) years prior to
and including 10 July 2014;



10.2% to the median of the latest analyst price targets for the Shares, issued before 10 July 2014
(median analyst price target of EUR 29.05). The research analysts considered comprise ABN
AMRO, ING, Kempen & Co., Kepler Cheuvreux, Rabobank and SNS Securities (ESN); and
73.6% to the closing price per Share on Euronext Amsterdam on 11 October 2013 (the last trading
date prior to the announcement of preliminary interest of private equity firms in UNIT4 N.V. on 14
October 2013) and



73.6% to the closing price per Share on Euronext Amsterdam on 11 October 2013 (the last trading
date prior to the announcement of preliminary interest of private equity firms in UNIT4 N.V. on 14
October 2013).

Based on reported net cash as at 30 June 2014 of EUR 54.7 million and adjustments for divestments, a tax
disposal gain and the payment for vesting of Shares totalling EUR 30.5 million, the Offer Price represents a
multiple of enterprise value for Exact of 15.0x EBITDA for the twelve months ended 30 June 2014 and 17.4x
EBITDA for the twelve months ended 30 June 2014 adjusted for capitalized R&D costs.
5.2

Rothschild Fairness Opinion
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Rothschild has provided financial advice and issued a Fairness Opinion dated 8 October 2014 to the
Company (included as Schedule 1 (Fairness Opinion of NM Rothschild & Sons Limited) of this Position
Statement). The fairness opinion from Rothschild states that – subject to the assumptions made, matters
considered and limitations on the review undertaken in connection with such opinion – the Offer Price to be
received by the Shareholders pursuant to the Offer was, as of the date of the relevant opinion, fair from a
financial point of view to the Shareholders.

5.3

Lazard Fairness Opinion

Lazard has provided financial advice and issued a Fairness Opinion dated 8 October 2014 that Lazard
provided to the Supervisory Board (included as Schedule 2 (Fairness Opinion of Lazard B.V.) of this Position
Statement). The fairness opinion from Lazard states that – subject to the assumptions made, matters
considered and limitations on the review undertaken in connection with such opinion – the Offer Price to be
received by the Shareholders pursuant to the Offer was, as of the date of the relevant opinion, fair from a
financial point of view to the Shareholders.

5.4

Other considerations

The Boards have also considered the following in coming to a recommendation on the proposed transaction:


the Boards have negotiated a minimum acceptance condition of 85% of the fully diluted share capital
(excluding any Shares then held by the Company). In order to ensure that Eiger is only able to
declare the Offer unconditional and complete the deal with substantial support from the
Shareholders, the Boards have negotiated that Eiger may not reduce minimum acceptance condition
below 70% without the prior written approval of the Boards;



at the time of this Position Statement, there are no Competing Offers;



Eiger has provided documentation which indicates its ability to fulfil its obligations under the Offer
through a combination of binding and irrevocable equity commitment letters from the Apax Funds
and binding debt commitment letters from a group of reputable banks; and



the possibility of third parties making a Competing Offer if certain customary thresholds (as set out in
Section 8.2 (Competing Offer)) are met.

6.

NON-FINANCIAL ASSESSMENT OF THE TRANSACTION

The Boards considered a number of significant non-financial aspects and potential benefits and advantages
associated with the Offer. Please refer to Section 3.4 (Non-Financial Covenants) of the Offer Memorandum
for a detailed overview of non-financial arrangements and agreements between Exact and Eiger.
In summary, Exact and Eiger have agreed in the Merger Protocol to the following:

6.1

Non-Financial Covenants

Strategy
Exact and Eiger agreed that the joint strategy underpinning the business rationale of the proposed
transaction is as follows:


to extend the leadership position of the Cloud Solutions business in the Netherlands, through
continued investment in product capabilities, underlying technology, and sales and marketing
activities;



to build on the strong market position of Business Solutions by securing the value of the existing
customer base and by extending the target market upwards to medium-sized businesses; and
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to scale the business internationally through continued investment into driving adoption of Cloud
Solutions products in international markets.

The Offer will furthermore allow Exact to realize its strategy, including in particular, the following items:


investing in the development of additional product capabilities in Cloud Solutions to (i) expand the
target market to customers with more complex functional requirements, (ii) increase the ability of
Cloud Solutions products to meet the needs of Business Solutions customers;



investing in the geographic expansion of the Cloud Solutions business, whether through additional
investments in currently targeted geographies, or through new investment in additional geographies
(as determined by ongoing assessment of relative market attractiveness and opportunity for Exact’s
products); and



evaluating M&A opportunities to increase revenue and profit growth through inorganic means.

Eiger shall procure that:


the core businesses and products of the Exact group shall be maintained substantially intact, except
for any amendments in the context of future market or product developments;



the major brand and product names of the Exact group in all relevant markets shall remain
consistent with the Exact group's current branding and marketing strategy, except for any
amendments in the context of future market or product developments;



in the event that Eiger or members of the Eiger group sells or transfers (whether directly or indirectly,
and whether by a sale or transfer of shares or assets or otherwise) any part of the Exact group's
assets to which annual revenue of EUR 100 million or more is attributable in the most recent
financial year (whether in a single transaction or a series of related transactions), Eiger shall procure
that such transferee shall for the remaining period, prior to the sale and transfer, enter into nonfinancial covenants in respect of and in favor of Exact which shall be substantially be the same as
the non-financial covenants contained the Merger Protocol.

Minority Shareholders
Eiger shall procure that no member of the Exact group shall take any of the following actions:


issue additional shares for a cash consideration to any person (other than members of the Exact
group) without offering pre-emption rights to minority shareholders;



agree to and enter into a related party transaction with any material shareholder which is not at arm’s
length; and



enter into any transaction with any person, other than on terms that are at arm's length, or agree to
do so.

Employees
Eiger shall procure that:


the existing arrangements with Exact's works council and relevant trade unions shall be respected
and not changed unilaterally;



there shall be no material reorganization or restructuring plan resulting in significant job losses in the
Exact group as a direct result of the Merger;
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neither Exact group’s approved business plan for 2014 nor the growth-oriented strategy envisages
any significant job losses;



the existing rights and benefits of the employees of the Exact group shall be respected, including
existing rights and benefits under their individual employment agreements, collective labor
agreements and social plans, and including existing rights and benefits under existing covenants
made to Exact's works council and trade unions;



subject to the current and future review and amendments of the existing pension arrangements, the
pension rights of current and former employees of the Exact group shall be respected; and



a culture of excellence, where qualified employees are offered attractive training and clear career
progression based on available opportunities.

Governance
As long as it remains listed on Euronext Amsterdam, Exact shall continue to comply with the Dutch
Corporate Governance Code to the extent that it currently complies with the Dutch Corporate Governance
Code (except for (i) current and future deviations from the aforementioned code in accordance with the
"explain" requirement in respect of such deviations, (ii) deviations from the Dutch Corporate Governance
Code that find their basis in the Merger Protocol, it being understood that deviation from the best practices in
respect of conflict of interest as set out in the Dutch Corporate Governance Code shall not be permitted).
Eiger acknowledges the importance of the Exact group being allowed to maintain its identity and integrity in
form and substance substantially in the state as at the date of the Merger Protocol and shall, without limiting
the generality of the foregoing, procure that:

6.2



the Exact group shall maintain its corporate identity and its culture;



Exact’s headquarters, central management and its key support functions will remain in the
Netherlands; and



Exact will remain a separate legal entity, and will remain the holding company of its current and
future subsidiaries and operations, subject to relevant tax and financing structuring.

Duration

The Non-Financial Covenants set out above under the heading "Minority Shareholders" will apply as long as
third parties who are not subsidiaries or Affiliates of Eiger hold any Shares.
All other Non-Financial Covenants will continue to apply until 3 years after the Settlement Date.

6.3

Benefit and enforcement

Exact may enforce the Non-Financial Covenants against Eiger, where Exact may only be represented by two
(2) Independent Members, acting jointly. Any deviation from the Non-Financial Covenants will require the
prior approval of the Supervisory Board, including the affirmative vote from at least one (1) of the
Independent Members.
In their decision-making and monitoring of the Non-Financial Covenants, the Independent Members will
observe and act in the best interest of the Exact group as a whole and shall endeavor to attend all duly
convened meetings of the Supervisory Board and to cast their votes at such meetings.

6.4

Composition of the Supervisory Board

Eiger and Exact will use their respective reasonable best efforts, including through their vote in favor of any
(proposal for the) agreed amendment of Exact's articles of association or any other constitutional document,
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through their vote in favor of any agreed (proposal for the) nomination or appointment of any person to the
Supervisory Board, and through their (vote in favor of any) resignation from the Supervisory Board, to ensure
that the Supervisory Board will as soon as possible following the date on which the Offer is settled (the
Settlement Date) be composed as follows:


three (3) members of the Supervisory Board identified by Eiger, being Mr. Roy Mackenzie , Mr.
Jason Wright and Mr. Will Chen; and



two (2) members of the Supervisory Board (the Independent Members) identified by Exact, being
Mrs. Ilonka Jankovich de Jeszenice and Mr. Kiran Patel, qualifying as independent within the
meaning of the Dutch corporate governance code, dated 1 January 2009 as established under
Article 2:391, Paragraph 5 of the DCC (the Dutch Corporate Governance Code).

The appointment of the new members of the Supervisory Board will be put up for a vote at the Exact EGM in
accordance with Exact's articles of association.
The Independent Members (or after their replacement any other person who (i) qualifies as independent
within the meaning of the Dutch Corporate Governance Code and (ii) is reasonably acceptable to the other
members of the Supervisory Board) shall continue to serve on the Supervisory Board for at least the duration
of the Non-Financial Covenants.
6.5

Composition of the Board of Managing Directors

As of the date hereof, the Board of Managing Directors consists of the following members:


Mr. Erik van der Meijden;



Mr. Onno Krap; and



Mr. Hartmut Wagner.

Mr. Marinus ter Laak resigned as member of the Board of Managing Directors on 4 December
2014. Mr. Marinus ter Laak did not resign for reasons related to the Offer.
7.

EXTRAORDINARY GENERAL MEETING OF SHAREHOLDERS OF EXACT

In accordance with the Decree, Exact shall convene an extraordinary general meeting, the Exact EGM, to
discuss the Offer. The Exact EGM shall be held on 27 January 2015. Exact has also agreed with Eiger that
the Shareholders shall be requested at the Exact EGM to vote, subject to the Offer being declared
unconditional (gestanddoening) and effective as per the Settlement Date, on the following Resolutions:
(a)

amendment of the Exact articles of association substantially in accordance with the draft
attached hereto as Schedule 3 (Draft Exact Articles of Association);

(b)

Conditional Asset Sale and Liquidation:
(i)

approval of the Asset Sale as required under section 2:107a DCC;

(ii)

conditional resolution to dissolve (ontbinden) and liquidate (vereffenen) Exact in
accordance with section 2:19 of the DCC;

(c)

appointment of Mr. Roy Mackenzie , Mr. Jason Wright and Mr. Will Chen as Supervisory
Board members and Mrs. Ilonka Jankovich de Jeszenice and Mr. Kiran Patel as Supervisory
Board members that will be the Independent Members;

(d)

authorize the buy-back by Exact of Shares for a price not exceeding the Offer Price; and
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(e)

accepting the resignation of, and give full discharge to the Supervisory Board with respect to
their duties and obligations performed and incurred in their respective capacity as member
of the Supervisory Board until the Exact EGM.

Reference is made to Section 14 (Agenda Extraordinary General Meeting of Shareholders).

8.

CERTAIN ARRANGEMENTS BETWEEN EXACT AND EIGER

Exact has agreed with Eiger some important arrangements with respect to a possible Competing Offer and
termination of the Merger Protocol. These arrangements are as follows.
8.1

Exclusivity and the possibility to explore an Alternative Proposal

Exact is permitted to respond to an unsolicited written approach by a bona fide third party that in the
reasonable opinion of the Board of Managing Directors and Supervisory Board, having consulted their
financial and legal advisors, is likely to qualify as or evolve into a Competing Offer and to investigate such
approach and enter into discussions or negotiations with such third party in relation thereto.
8.2

Competing Offer

A Competing Offer is a proposal by a bona fide third party to (i) make a (public) offer for all of the Shares or
for substantially all of Exact’s assets or (ii) a merger of Exact or (iii) another proposal made by a bona fide
third party that would involve a change of control of Exact, which is in the reasonable opinion of the Board of
Managing Directors and the Supervisory Board, after having considered advice of Exact’s financial and legal
advisors and considering among others, level and character of consideration, certainty of financing,
conditionality, track record of the bidder, integrity of the business and position of employees, could
reasonably be expected to become a Competing Offer if:

8.3

(i)

it is launched, or is binding on the offering party concerned in the sense that such offering
party has (i) committed itself under customary conditions, which shall provide at least the
same level of transaction certainty contained in the Merger Protocol, to Exact to launch a
Competing Offer within eight (8) weeks and (ii) has publicly announced its intention to launch
a Competing Offer, which announcement includes the proposed price per Share and the
relevant conditions precedent in relation to such offer and the commencement thereof;

(ii)

the consideration offered per Share is, or is valued at, an amount exceeding the Offer Price
by five per cent (5%) or more and is in cash or in publicly traded equity securities (for these
purposes valued at the date of the commitment under paragraph (i) above). To the extent
that the potential Competing Offer is an offer for all or substantially all of the assets of the
Exact group, the calculation shall be made on the basis of the net proceeds to be distributed
to the shareholders of Exact resulting from such a transaction calculated on a per Share
basis; and

(iii)

it is determined by the Boards, to be substantially more beneficial to Exact and its
stakeholders than the Offer as contemplated in the Merger Protocol, specifically taking into
account the identity and track record of such third party, the consideration to be received by
shareholders, the likelihood of completion, the other terms and conditions of the potential
Competing Offer and the interests of all stakeholders of Exact.

Revised Offer

Eiger has the right to match any Competing Offer within ten Business Days after Eiger has been notified that
a Competing Offer has been made. If Eiger matches such Competing Offer, Exact shall not be entitled to
accept and/or recommend such Competing Offer and Exact cannot terminate the Merger Protocol, except if
permitted in respect of any consecutive Competing Offer.
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8.4

Termination

Exact may terminate the Merger Protocol with immediate effect if Eiger has not (timely) matched a
Competing Offer by submitting a revised binding offer, and Exact immediately thereafter recommends such
Competing Offer.
In the event the Merger Protocol is terminated pursuant to (i) a Competing Offer and such Competing Offer is
declared unconditional, or (ii) a material breach of the Merger Protocol by Exact, or (iii) a change of the
recommendation of the Boards, Exact shall pay to Eiger, as compensation for opportunity costs and other
costs incurred by Eiger in connection with the Offer, a total net amount of EUR 7.3 million in cash.
On termination of the Merger Protocol because of a material breach of the Merger Protocol by Eiger, Eiger
will pay to Exact a total net amount of EUR 7.3 million in cash by way of compensation for loss of
management time, opportunity costs and expenses of Exact.
The compensations for costs for Eiger and Exact are without prejudice to each other parties' rights under the
Merger Protocol and Dutch law to enforce (contractual) arrangements, including requesting specific
performance.
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9.

FINANCIAL INFORMATION

Section 13 (Financial Information) of the Offer Memorandum sets out the consolidated financial information
of Exact for the years 2011, 2012 and 2013 as well as the interim consolidated financial information as at
and for the three and nine months ended 30 September 2014.
Exact will announce its full year 2014 results on 2 February 2015. Following the announcement Exact will
hold a conference call for its investors and analysts to discuss and elaborate on the results and answer any
related question. Details of the conference call will be included in the full year 2014 results press release.
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10.

EMPLOYEES AND WORKS COUNCIL

The relevant and applicable employee consultation procedures with Exact's works councils have been
completed. The Dutch works council has rendered advice in respect of (i) the Offer, (ii) the financing in
respect of the Offer as well as the related security package, (iii) an internal restructuring of part of Exact’s
business; (iv) a proposal for a debt push down to repay funding at the level of Eiger; and (v) the asset sale
and liquidation. In addition, the Social Economic Council and the relevant trade unions have been notified of
the Offer in accordance with the Dutch Merger Code (SER Fusiegedragsregels 2000).
The Boards have given any possible impact of the Offer on the Exact group's employees due consideration.
To mitigate any possible adverse consequences that the Offer might have and to safeguard the interests of
the Exact group's employees in the future, Exact and Eiger have agreed to certain covenants which are
described in Section 6.1.
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11.

OVERVIEW OF SHARES HELD, SHARE TRANSACTIONS AND INCENTIVE PLANS

Outlined below are relationships, agreements or arrangements that certain members of the Boards have that
provide them with interests in the proposed transaction with Eiger that may be in addition to or different from
the interests of Exact generally in the Offer. The members of the Boards were aware of these relationships,
agreements and arrangements during their respective deliberations on the merits of the Offer and addressed
such interests as appropriate under applicable Dutch law relating to conflicts of interests.

11.1

Shares held by members of the Boards

At the date of the Offer Memorandum the members of the Board of Managing Directors (and former
members) jointly hold a total of 69,662 conditional Shares (with on target performance) pursuant to the long
term incentive plan (LTIP). The LTIP provides an equity-settled share-based incentive for the members of
the Board of Managing Directors.
Name
Mr Erik van der Meijden

Conditional Shares
26,609

Mr Onno Krap

17,777

Mr Hartmut Wagner

12,638

Mr Marinus ter Laak
(former Managing Director)

12,638

Total

69,662

Upon the Offeror declaring the Offer unconditional, the total number of conditional Shares of 69,662 will be
cancelled against a cash compensation of EUR 32.00 per conditional Share.
No member of the Boards holds any Shares or options on Shares.

11.2

Share transactions

No share transactions in Shares were executed by the members of the Boards during the twelve months
preceding the date of the Offer Memorandum.

18

12.

ASSET SALE AND LIQUIDATION

12.1

Introduction

At the Exact EGM, Shareholders will be asked to discuss and vote on the Asset Sale and Liquidation
Resolutions to effectuate the Asset Sale and Liquidation.
The Boards unanimously recommend the Shareholders to vote in favor of the Asset Sale and Liquidation
Resolutions.

12.2

Acceptance Condition

The obligation of the Offeror to declare the Offer unconditional is subject to the Offer Conditions being
satisfied or waived, as the case may be, no later than the third business day after the Acceptance Closing
Date. Reference is made to Section 3.9 (Offer Conditions) of the Offer Memorandum.
One of the Offer Conditions is that the number of Shares having been tendered for acceptance on the
Acceptance Closing Date, together with (i) any Shares directly or indirectly held by the Offeror or any of its
Affiliates at the Acceptance Closing Date; and (ii) any Shares committed to the Offeror, or any of its Affiliates,
in writing, representing at least the Acceptance Threshold.

12.3

Statutory squeeze-out proceedings

If, following the Settlement Date and the Post Acceptance Period, the Offeror and its Affiliates hold at least
95% of Exact’s aggregated issued share capital (geplaatst en uitstaand kapitaal) (excluding any Shares then
held by Exact), the Offeror shall commence a compulsory acquisition procedure (uitkoopprocedure) in
accordance with article 2:92a or 2:201a of the DCC or the takeover buy-out procedure in accordance with
article 2:359c of the DCC in order to buy out the holders of Shares that have not tendered their Shares under
the Offer. Exact shall provide the Offeror with any assistance as may reasonably be required in connection
with that procedure.

12.4

Asset Sale and Liquidation

Highlights


The Asset Sale is conditional upon at least 85% but less than 95% of the Shares having been
tendered during the Acceptance Period and the Post Acceptance Period.



Asset Sale and Liquidation only to be implemented if the Offer is declared unconditional and after the
Settlement Date and the Post Acceptance Period.



Asset Sale and Liquidation requires approval from General meeting of Shareholders.



The Asset Sale and Liquidation resolutions are proposed at this stage to increase the likelihood of
the Offer being declared unconditional.



Shareholders who have not tendered their shares under the Offer are paid a consideration equal to
the Offer Price, without interest and subject to timing differences and, possibly, withholding tax and
other taxes following the completion of the Asset Sale and Liquidation.



The works council has rendered a positive advice in respect of the Asset Sale and Liquidation.



The Asset Sale and Liquidation would lead to minimal disruption of Exact’s business and operations.
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Transactions following a similar structure have been proposed/implemented in the past
(Ziggo/Liberty Global, DE MasterBlenders 1753/ JAB, Super de Boer/ Jumbo, Crucell/ Johnson &
Johnson, New Skies Satellites/ Blackstone).

The 95% Acceptance Threshold
The 95% minimum acceptance condition is predominantly the result of the Offeror’s desire to obtain 100% of
the Shares as a result of which, amongst others, the efficiency of the financing structure will be increased
and various other operational, organizational and commercial benefits can be achieved.
Rationale for the Asset Sale and Liquidation
The reason for conditioning the Asset Sale and Liquidation on at least 85% of the Shares being tendered is
to limit the risk that the Offer is not consummated (to the detriment of Exact, the vast majority of the holders
of Shares, and the other stakeholders of Exact, and because it would result in significant transaction costs),
weighed against the interests of a relatively small minority of Shareholders, together holding between 5%
and 15% of the Shares following completion of the Offer, that have not tendered their Shares under the
Offer.
In addition, if the vast majority of Shareholders wishes to benefit from the exit opportunity, the Boards
consider it their fiduciary duty, taking into account the interests of Exact and all of its stakeholders, to
investigate and propose a transaction structure on the basis of which such exit opportunity would be
available. As the pre-wired nature of such transaction structure was a fundamental requirement of the Offeror
in order to be in a position to implement the Offer, the Boards believe that agreeing to the pre-wired
transaction structure, subject to the agreed conditions, takes into account the best interests of Exact and all
of its stakeholders.
If the Offeror elects to pursue the Asset Sale described below, and a Shareholder did not tender its Shares in
the Offer, such Shareholder will receive the same amount of the Offer Price per Share that it would have
received had it tendered its Shares in the Offer, without any interest being paid on such amount and with
such amount being subject to timing differences and, possibly, any required withholding taxes. Specific tax
issues may arise for such Shareholder which may be different from, and greater than, the taxes imposed
upon a Shareholder that tenders its Shares in the Offer. See Section 3.16.7 (Tax treatment of distributions)
of the Offer Memorandum.
The Board of Managing Directors and the Supervisory Board have received fairness opinions from
Rothschild and Lazard, respectively, dated 8 October 2014, to the effect that, inter alia, – based upon and
subject to the procedures followed, assumptions made, matters considered and qualifications and limitations
on the review undertaken in connection with such fairness opinion and as set forth therein – the purchase
price for the entire Exact business under the Asset Sale was, as at the date of the Merger Protocol, fair, from
a financial point of view, to Exact. The full text of the opinion of Rothschild and Lazard are attached hereto as
Schedule 1 and Schedule 2.
Please refer to Section 3.14.3 (Asset Sale and Liquidation) of the Offer Memorandum for a detailed
description of the Asset Sale and Liquidation.
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13.

RECOMMENDATION

Following a thorough review and analysis of our businesses and strategy, and many discussions with a
number of interested parties, the Boards concluded that the Offer provides a fair price to the Shareholders
and is in the best interests of Exact and its stakeholders, including the Shareholders. The Offer Price is a
substantial premium to the share price of 12 months ago and beyond the merits of alternatives considered.
The Offer Price, in combination with the negotiated favorable non-financial covenants and the prospects of
Exact under the ownership of a private investor who supports the strategic plan, were decisive in reaching
agreement on the terms of the Offer and safeguarding the interest of all our stakeholders.
In addition, based upon and subject to the factors, qualifications and assumptions set forth in their respective
opinions, (i) Rothschild rendered a fairness opinion to the Board of Managing Directors to the effect that it
was its opinion, as of 8 October 2014, that the Offer Price pursuant to the Merger Protocol was fair to the
Shareholders (other than Eiger and its Affiliates) from a financial point of view, and (ii) Lazard rendered a
fairness opinion to the Supervisory Board to the effect that it was its opinion, as of 8 October 2014, that the
Offer Price pursuant to the Merger Protocol was fair to the Shareholders (other than Eiger and its Affiliates)
from a financial point of view.
The Board of Managing Directors resolved to enter into the Merger Protocol after the prior approval of the
Supervisory Board.
After having given due and careful consideration to the strategic rationale and the financial and non-financial
aspects and all implications of the proposed transaction, the Boards have reached the conclusion that the
proposed transaction provides a fair price to the Shareholders and is in the best interest of Exact, its
Shareholders and all of its other stakeholders.
With reference to the above, and without prejudice to the terms and conditions of the Offer Memorandum,
the Boards unanimously recommend the Offer for acceptance and approval to the Shareholders and
unanimously recommend the Shareholders to vote in favor of the Resolutions at the Exact EGM (the
Recommendation).

Supervisory Board of Exact Holding N.V.

Board of Managing Directors of Exact Holding N.V.

Mr Thierry Schaap
Chairman of the Supervisory Board

Mr Erik van der Meijden
Chief Executive Officer

Mr Willem Cramer

Mr Onno Krap
Chief Financial Officer

Mr Peter van Haasteren

Mr Hartmut Wagner
Managing Director, Cloud Solutions

Mr Evert Kooistra

21

14.

AGENDA EXTRAORDINARY GENERAL MEETING OF SHAREHOLDERS

Further details in relation to the Exact EGM can be found in the Notice for the Exact EGM which will be published in
a timely manner by Exact.
AGENDA
EXTRAORDINARY GENERAL MEETING OF SHAREHOLDERS OF EXACT HOLDING N.V. (“EGM”)
Date: 27 January 2015
Location: Head offices of Exact Holding N.V.
Molengraaffsingel 33, 2629 JD Delft, the Netherlands
Time: 14.00 hours, CET

The items on the agenda for this meeting are:

1.

Opening and announcements

2.

Explanation of the recommended cash offer by Eiger Acquisitions B.V. (the "Offeror"), a company
ultimately controlled by certain funds advised by Apax Partners, for all the issued and outstanding ordinary
shares with a nominal value of EUR 0.02 each in the capital of Exact Holding N.V. (the "Company") (the
"Offer") as further explained in the offer memorandum relating to the Offer dated 15 December 2014, (the
"Offer Memorandum") (for discussion)

3.

Conditional amendment of the Articles of Association of the Company as per the Settlement Date (as
defined in the Offer Memorandum) and authorization to execute the deed of amendment of the Articles of
Association (for voting)

4.

Conditional Asset Sale and Liquidation:

5.

a.

Approval of the Asset Sale (as defined below) as required under section 2:107a DCC (for voting)

b.

Conditional resolution to dissolve (ontbinden) and liquidate (vereffenen) the Company in
accordance with section 2:19 of the DCC (for voting)

Appointment of the following Supervisory Board members:
a.

Mr Roy Mackenzie (for voting)

b.

Mr Jason Wright (for voting)

c.

Mr Will Chen (for voting)

d.

Mrs Ilonka Jankovich de Jeszenice (for voting)

e.

Mr Kiran Patel (for voting)
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6.

Authorization for the board of managing directors of the Company to repurchase shares in its own capital
for a price not exceeding the Offer Price (as defined in the Offer Memorandum) (for voting)

7.

Conditional acceptance of the resignation of the resigning Supervisory Board members as per the
Settlement Date and conditional granting of full discharge to each of the resigning Supervisory Board
members with respect to their duties and obligations performed and incurred as members of the
Supervisory Board until the date of the EGM, effective as per the Settlement Date:
a.

Mr Thierry Schaap (for voting)

b.

Mr Willem Cramer (for voting)

c.

Mr Peter van Haasteren (for voting)

d.

Mr Evert Kooistra (for voting)

8.

Any other business

9.

Closing
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SCHEDULE 1
FAIRNESS OPINION OF NM ROTHSCHILD & SONS LIMITED
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SCHEDULE 2
FAIRNESS OPINION OF LAZARD B.V.
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SCHEDULE 3
DRAFT EXACT ARTICLES OF ASSOCIATION
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Draft Date: 25 September 2014

CONVERSION OF EXACT HOLDING N.V. INTO EXACT HOLDING B.V. AND
AMENDMENT OF ARTICLES OF ASSOCIATION

CHAPTER I DEFINITIONS
1.

DEFINITIONS

1.1

In these articles of association the following expressions shall have the following
meanings:

1.2

1.1.1

an "Accountant": a register-accountant or other accountant referred to in
section 2:393 paragraph 1 of the Dutch Civil Code ("DCC"), or an
organisation within which such accountants cooperate;

1.1.2

the "Annual Accounts": the balance sheet and the profit and loss account
including the explanatory notes;

1.1.3

the "Company": the company governed by these articles of association;

1.1.4

a "Conflict of Interest": a direct or indirect personal interest which conflicts
with the interest of the Company and its business within the meaning of
section 2:239 paragraph 6 and section 2:250 paragraph 5 DCC;

1.1.5

the "Holders of Meeting Rights": (i) the shareholders and (ii) other holders
of Meeting Rights; and

1.1.6

the "Meeting Rights": the right to, in person or by a proxy authorised in
writing, attend and address the general meeting.

In addition, unless the content requires otherwise, the expression "written" or "in
writing" shall include any message transmitted via any electronic mean of
communication, which message is readable and reproducible.

CHAPTER II NAME, SEAT, OBJECTS
2.

NAME, SEAT

2.1

The name of the Company is: Exact Holding B.V.

2.2

The seat (statutaire zetel) of the Company is in Delft, The Netherlands.

3.

OBJECTS
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The objects of the Company are:
(i)

to incorporate, to participate in, to manage, to supervise, to cooperate with, to
acquire, to maintain, to dispose of, to transfer or to administer in any other
manner whatsoever all sorts of participations and interests in businesses, legal
entities and companies as well as to enter into joint ventures;

(ii)

to finance businesses, legal entities and companies;

(iii)

to borrow, to lend and to raise funds, to participate in all sorts of financial
transactions, including the issue of bonds, promissory notes or other securities,
to invest in securities in the widest sense of the word, and to enter into
agreements in connection with the foregoing;

(iv)

to grant guarantees, to bind the Company and to grant security over the assets
of the Company for the benefit of legal entities and companies with which the
Company forms a group and for the benefit of third parties;

(v)

to advise and to render services to legal entities and companies with which the
Company forms a group and to third parties;

(vi)

to acquire, to administer, to operate, to encumber, to dispose of and to transfer
moveable assets and real property and any right to or interest therein;

(vii)

to trade in currencies, securities and financial assets in general;

(viii)

to obtain, to exploit, to dispose of and to transfer patents and other industrial
and intellectual property rights, to obtain and to grant licenses, sub-licenses
and similar rights of whatever name and description and, if necessary, to
protect the rights derived from patents and other industrial and intellectual
property rights, licenses, sub-licenses and similar rights against infringements
by third parties;

(ix)

to carry out all sorts of industrial, financial and commercial activities,
including the import, export, purchase, sale, distribution and marketing of
products and raw materials;

and all matters related or conducive to the above, with the objects to be given their
most expansive possible interpretation. In pursuing its objects, the Company shall also
take into account the interests of the legal entities and companies with which it forms
a group.
CHAPTER III CAPITAL AND SHARES, SHAREHOLDERS' REGISTER
4.

CAPITAL
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4.1

The capital of the Company is divided into registered shares of two (2) eurocents
(EUR 0,02) each.

4.2

No share certificates shall be issued.

5.

SHAREHOLDERS' REGISTER

5.1

The management board shall keep a register in which the names and addresses of all
shareholders shall be recorded, stating the date on which the shareholders acquired the
shares and the date of the acknowledgement thereof by or notification thereof to the
Company and stating the amount paid up on each share.

5.2

The register shall also record the names and addresses of the persons holding a right
of pledge of shares or a beneficial right of usufruct in shares, stating the date on which
they acquired such right and the rights they have which are attached to the shares as
well as the date of the acknowledgement thereof by or notification thereof to the
Company.

5.3

In addition, for those persons who notify the Company of their consent to convocation
by email, the (email) addresses for that purpose shall be recorded in the register.

5.4

Each shareholder, each holder of a beneficial right of usufruct and each holder of a
right of pledge is required to give written notice of his address, and those persons who
notify the Company of their consent to convocation by email, are required to give
written notice of their (email) addresses for that purpose, to the Company.

5.5

The register shall be regularly updated. All entries and notes in the register shall be
signed by a member of the management board.

5.6

At the request of a shareholder, a holder of a beneficial right of usufruct or a holder of
a right of pledge, the management board shall supply, free of charge, an extract from
the register relating to his rights on shares.

5.7

The management board shall make the register available at the Company's office for
inspection by the Holders of Meeting Rights.

CHAPTER IV ISSUE OF SHARES, OWN SHARES
6.

ISSUE OF SHARES, BODY OF THE COMPANY AUTHORISED TO ISSUE
SHARES, NOTARIAL DEED

6.1

Shares can only be issued pursuant to a resolution of the general meeting if the
general meeting has not designated this authority to another corporate body of the
Company.

AMSDAM-1-936135-v1

-3-

55-40585146

Draft Date: 25 September 2014

6.2

The issue of a share furthermore requires a notarial deed drawn up for that purpose
and executed before a civil law notary officiating in The Netherlands, to which the
Company and the person or persons subscribing for that share are a party.

7.

CONDITIONS OF ISSUE OF SHARES, PREFERENTIAL RIGHTS

7.1

The resolution to issue shares shall stipulate the price and further conditions of the
issue of the relevant shares.

7.2

Upon the issue of shares, each existing holder of shares shall have a preferential right
to subscribe for shares being issued in proportion to the aggregate nominal amount of
his existing shares, unless such right is withheld by mandatory provisions of the law.

7.3

The existing shareholders have a similar preferential right in the event that rights are
granted to subscribe for shares.

7.4

Prior to each individual issue of shares, the preferential right can be limited or
excluded by the corporate body of the Company authorised to issue shares.

8.

PAYMENTS ON SHARES

8.1

Upon the issue of each share, at least the nominal value thereof must be paid up in full.
The Company and the subscriber may agree that the entire nominal value or any part
thereof, need only be paid after a call therefore has been made by the Company.

8.2

Payments on shares must be made in cash unless an alternative contribution has been
agreed upon. Payments in another currency than in which the nominal value of the
shares is denominated can only be made upon approval of the Company.

9.

SHARES IN THE COMPANY'S OWN CAPITAL

9.1

Upon the issue of shares, the Company is not entitled to subscribe for shares in its
own capital.

9.2

Subject to the relevant statutory provisions, the Company is entitled to acquire shares
in its own capital, or depository receipts thereof, that are paid up in full.

9.3

The acquisition or disposal of shares held by the Company in its own capital or
depository receipts thereof shall be effected after approval of the general meeting.

9.4

No votes can be cast in the general meeting for shares held by the Company or by any
of its subsidiaries; nor can votes be cast for shares for which the Company or any of
its subsidiaries holds the depository receipts.

10.

CAPITAL REDUCTION
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10.1

The general meeting may, subject to the relevant statutory provisions of the law,
resolve to reduce the issued capital.

10.2

The notice of the general meeting at which any resolution referred to in this article
shall be proposed, shall mention the purpose of the capital reduction and the manner
in which it is to be achieved.

CHAPTER V TRANSFER OF SHARES, RIGHTS IN REM ON SHARES,
DEPOSITORY RECEIPTS
11.

TRANSFER, RIGHTS IN REM, DEPOSITORY RECEIPTS

11.1

The transfer of a share or the creation or transfer of a right in rem (beperkt recht)
related to a share requires a notarial deed drawn up for that purpose executed before a
civil law notary officiating in The Netherlands, to which those involved are a party.

11.2

The rights attached to the share cannot be exercised until the Company has
acknowledged the legal act or until the notarial deed has been served on it in
accordance with the relevant statutory provisions, unless the Company itself is a party
to the legal act.

11.3

Upon the creation of a beneficial right of usufruct or a right of a pledge on a share, the
voting rights may be assigned to the holder of the beneficial right of usufruct or the
holder of the right of pledge subject to the relevant statutory provisions. The Meeting
Rights cannot be assigned to holders of a beneficial right of usufruct or holders of a
right of pledge to whom the voting rights have not been assigned.

11.4

Holders of depository receipts of shares do not have Meeting Rights.

CHAPTER VI NO SHARE TRANSFER RESTRICTIONS.
12.

NO TRANSFER OFFER OBLIGATION PURSUANT TO SECTION 2: 195
DCC.
Shares are freely transferrable and no share transfer restrictions as referred to in
section 2:195 DCC are applicable.

CHAPTER VII MANAGEMENT BOARD
13.

MANAGEMENT BOARD
The Company shall be managed by a management board consisting of one or more
members.

14.

APPOINTMENT, SUSPENSION AND REMOVAL FROM OFFICE,
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REMUNERATION MANAGEMENT BOARD
14.1

The general meeting shall appoint the members of the management board.

14.2

Each member of the management board may at any time be suspended or removed
from office by the general meeting.

14.3

Each member of the management board may at any time be suspended by the
supervisory board. The suspension can be terminated by the general meeting at any
time.

14.4

The general meeting shall determine the remuneration and other terms of employment
for each member of the management board.

15.

DUTIES OF THE MANAGEMENT BOARD, DECISION MAKING PROCESS,
ASSIGNMENT OF TASKS

15.1

Subject to the restrictions imposed by these articles of association, the management
board is charged with the management of the Company. While performing their duties,
the members of the management board shall act in accordance with the best interest of
the Company and the business connected thereto.

15.2

With due observance of these articles of association, the management board may
adopt board regulations governing its internal proceedings and the allocation of
responsibility for one or more specific matters of the management board to a certain
member or certain members of the management board, including but not limited to the
authority to resolve on such matters.

15.3

The management board shall meet as often as a member of the management board
deems necessary.

15.4

Unless the board regulations determine otherwise, in the meeting of the management
board each member has a right to cast one vote. All decisions of the management
board shall be adopted by a majority of the votes validly cast. If there is a tie of votes
the supervisory board shall decide.

15.5

A member of the management board, who thinks that he has or might have a Conflict
of Interest, shall notify his co-members and the supervisory board thereof as soon as
possible. If the Company has a sole member of the management board, the
supervisory board shall, upon receipt of the aforementioned notification, decide
whether this member of the management board has a Conflict of Interest. In case it is
decided that the respective member has a Conflict of Interest the supervisory board
shall be authorised to adopt the resolution.
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15.6

If the management board consists of more than one member, the co-members of the
management board shall, upon receipt of the notification meant in article 15.5, decide
whether the respective member of the management board has a Conflict of Interest. In
case it is decided that the respective member of the management board has a Conflict
of Interest, he may not participate in the consultation and decision-making of the
management board regarding such resolution. If as a consequence none of the
members of the management board may participate in the consultation and decisionmaking, the supervisory board shall be authorised to adopt the resolution. Each time,
when a resolution is adopted while one or more of the members had a Conflict of
Interest, the management board will afterwards inform the general meeting and the
supervisory board thereof and will indicate how they have dealt with such a Conflict
of Interest.

15.7

Meetings of the management board can also be held by telephone, by videoconference
or by other means of communication (whether or not electronic), that enable those
present to communicate with each other simultaneously.

15.8

A member of the management board may be represented by one of his fellow
members at meetings of the management board pursuant to a written power of
attorney. Such power of attorney may only relate to the one designated meeting
specified therein.

15.9

Resolutions of the management board can be adopted without holding a meeting,
provided that all members of the management board without a Conflict of Interest
have been given the opportunity to express their opinion on the proposed resolution,
the majority of them have expressed themselves in favour of the relevant proposal in
writing and none of them have objected, on reasonable grounds, to this manner of
decision making process. The provisions with respect to Conflict of Interest laid down
in article 15.5 and 15.6 shall also apply.

16.

REPRESENTATION

16.1

The management board (meaning all members of the management board acting
jointly) is authorised to represent the Company. In addition each member of the
management board individually is authorised to represent the Company.

16.2

The management board may on behalf of the Company appoint representatives with
full or limited authority, acting either individually or jointly with one or more other
persons, to represent the Company. Each of those representatives shall represent the
Company with due observance of those limits. The management board will determine
their title.

16.3

A written record shall be made in the event of a transaction (i) between the Company
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and its sole shareholder, disregarding any shares held by the Company itself or by its
subsidiaries or (ii) between the Company and a partner in any matrimonial joint
ownership of property, or in any registered partnership's joint ownership of property
which owns all of the shares in the capital of the Company, disregarding any shares
held by the Company itself or by its subsidiaries within the meaning of section 2:24a
DCC, where the Company is represented by such sole shareholder or by one of the
partners. No written records will need to be made for transactions, which, under their
stipulated terms, are within the ordinary course of business of the Company.
17.

APPROVAL OF RESOLUTIONS OF THE MANAGEMENT BOARD

17.1

The general meeting is authorised to subject resolutions of the management board to
the approval of the general meeting.

17.2

The supervisory board is authorised to subject resolutions of the management board to
the approval of the supervisory board.

17.3

The resolutions referred to in article 17.1 and 17.2, which are subject to approval shall
be clearly described and shall be notified to the management board in writing.

17.4

The management board may enter into the following legal acts without the prior
approval of the general meeting:
(i)

legal acts pertaining to the subscription for shares whereby special obligations
are imposed upon a company;

(ii)

legal acts purporting to confer an advantage on an incorporator of the company
or on a third party involved with the incorporation; and

(iii)

legal acts pertaining to a non-cash contribution on shares.

17.5

The absence of an approval as referred to in this article 17 does not affect the
authority of the management board or its members to represent the Company.

18.

ABSENCE OR INABILITY TO ACT
In the event that a member of the management board is absent or unable to act the
remaining member or members of the management board shall be temporarily
charged with the management of the Company. In the event that all members of the
management board are or the sole member of the management board is absent or
unable to act, the supervisory board shall be temporarily charged with the
management of the Company. In those circumstances the supervisory board shall be
authorised to temporarily charge the management of the Company to one or more
persons, which may or may not be members of the supervisory board.
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Inability to act in this article shall mean:
(i)

suspension;

(ii)

illness;

(iii)

inaccessibility,

in the cases as meant under sub (ii) and (iii) without the possibility of contact between
the member of the management board and the Company during a period of five (5)
days, unless the general meeting has settled on a different period.
CHAPTER VIII SUPERVISORY BOARD
19.

NUMBER OF MEMBERS, ABSENCE OR INABILITY TO ACT

19.1

The Company shall have a supervisory board, consisting of one or more individuals.

19.2

In the event that all members of the supervisory board are or the sole member of the
supervisory board is absent or unable to act, the authorities of the supervisory board
shall, in as far as possible, accrue to the general meeting.
Inability to act in this article shall mean:
(i)

suspension;

(ii)

illness;

(iii)

inaccessibility,

in the cases as meant under sub (ii) and (iii) without the possibility of contact between
the member of the supervisory board and the Company during a period of five (5)
days, unless the general meeting has settled on a different period.
20.

APPOINTMENT, SUSPENSION AND REMOVAL FROM OFFICE,
REMUNERATION

20.1

The members of the supervisory board shall be appointed by the general meeting.

20.2

Each member of the supervisory board can at all times be suspended or removed from
office by the general meeting.

20.3

The general meeting determines the remuneration of each member of the supervisory
board.

21.

DUTIES AND AUTHORITIES, PROCEDURES AND DECISION MAKING
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PROCESS
21.1

The duty of the supervisory board shall be the supervision of the policy of the
management board and of the general course of affairs of the Company and the
business connected with the Company. The supervisory board shall assist the
management board by providing it with advice. In the performance of their duties, the
members of the supervisory board shall be guided by the interests of the Company
and the business connected with it.

21.2

The supervisory board shall appoint a chairman from among its members. In the
absence of the chairman in a meeting of the supervisory board, the meeting itself shall
designate a chairman.

21.3

The supervisory board shall hold a meeting whenever either the chairman, two other
members of the supervisory board, or the management board deem(s) necessary.

21.4

Meetings of the supervisory board can also be held by telephone, videoconference or
by other means of communication (whether or not electronic), that enable those
present to communicate with each other simultaneously.

21.5

All resolutions of the supervisory board shall be adopted by an absolute majority of
the votes cast. If there is a tie of votes the general meeting shall decide.

21.6

A member of the supervisory board, who thinks that he has or might have a Conflict
of Interest related to a proposed resolution of the supervisory board, shall notify his
co-members thereof as soon as possible. If the supervisory board of the Company has
only one member, he shall be authorised to adopt the resolution, despite the Conflict
of Interest. However, when the sole member of the management board has a Conflict
of Interest as referred to in article 15.5 or when all members of the management board
have a Conflict of Interest as referred to in article 15.6 and the sole member of the
supervisory board cannot participate in the consultation and decision-making
regarding a proposed management board resolution because of a Conflict of Interest,
the authority to adopt such management board resolution shall return to the
management board, despite the Conflict of Interest.

21.7

If the supervisory board consists of more than one member, the co-members of the
supervisory board shall, upon receipt of the notification mentioned in article 21.6,
decide whether the respective member of the supervisory board has a Conflict of
Interest. In case it is decided that the respective member of the supervisory board has
a Conflict of Interest, he cannot participate in the consultation and decision-making of
the supervisory board regarding the proposed resolution. If as a consequence all
members of the supervisory board cannot participate in the consultation and decisionmaking of the supervisory board regarding such supervisory board resolution, they
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can participate in the consultation and decision-making of the supervisory board
regarding such resolution despite the Conflict of Interest. However, when the sole
member of the management board has a Conflict of Interest as referred to in article
15.5 or when all members of the management board have a Conflict of Interest as
referred to in article 15.6 and all members of the supervisory board cannot participate
in the consultation and decision-making regarding a proposed management board
resolution because of a Conflict of Interest, the authority to adopt such management
board resolution shall return to the management board, despite the Conflict of Interest.
Each time, when a resolution is adopted while one or more of the members had a
Conflict of Interest, the supervisory board will inform the general meeting thereof and
will indicate how they have dealt with such a Conflict of Interest.
21.8

The supervisory board can only adopt valid resolutions in a meeting at which a
majority of the members of the supervisory board are present or represented.

21.9

A member of the supervisory board may be represented by one of his fellow members
at meetings of the supervisory board pursuant to a written power of attorney. Such
power of attorney may only relate to the one designated meeting specified therein.

21.10 The supervisory board may adopt board regulations setting out further rules regarding
the decision making process of the supervisory board.
21.11 Resolutions of the supervisory board can be adopted without holding a meeting,
provided that all members of the supervisory board without a Conflict of Interest have
been given the opportunity to express their opinion on the proposed resolution, the
majority of them have expressed themselves in favour of the relevant proposal in
writing and none of them have objected, on reasonable grounds, to this manner of
decision making process. The provisions with respect to Conflict of Interest laid down
in article 21.6 and 21.7 shall also apply.
21.12 The supervisory board shall hold meetings together with the management board as
often as either the supervisory board or the management board deems necessary. The
provisions of article 15.5 and 21.6 shall also apply to the consultation and decisionmaking of the joint meeting of the management board and the supervisory board,
provided that if, as a consequence of a Conflict of Interest, a resolution cannot be
adopted, it shall be adopted by the joint meeting of the management board and the
supervisory board despite such Conflict of Interest.
CHAPTER IX ANNUAL ACCOUNTS, PROFITS
22.

FINANCIAL YEAR, PREPARATION ANNUAL ACCOUNTS,
ACCOUNTANT

22.1

The financial year of the Company shall be the calendar year.

AMSDAM-1-936135-v1

- 11 -

55-40585146

Draft Date: 25 September 2014

22.2

Each year, within five months after the end the financial year, unless the general
meeting extends this term by a maximum of six months on account of special
circumstances, the management board shall prepare Annual Accounts.

22.3

The Annual Accounts shall be signed by the members of the management board and
by the members of the supervisory board. If the signature of one or more of these
members is missing, this fact and the reason therefore shall be stated.

22.4

The Company may, and if required thereto by law shall, appoint an Accountant to
audit the Annual Accounts.

23.

ADOPTION ANNUAL ACCOUNTS, PUBLICATION

23.1

The general meeting shall adopt the Annual Accounts.

23.2

Adoption of the Annual Accounts in the manner as stipulated in section 2:210
paragraph 5 of the Dutch Civil Code is excluded.

23.3

Adoption of the Annual Accounts shall not constitute a release from liability of the
members of the management board for their management activities, or of the
members of the supervisory board for their supervision of these activities.

23.4

The Company is required to publish the Annual Accounts taking into account the
statutory provisions.

24.

PROFITS AND RESERVES

24.1

The general meeting is authorised to appropriate the profits, which are determined by
adoption of the Annual Accounts and to determine distributions, in as far as the
shareholders' equity of the Company exceeds the reserves which must be maintained
pursuant to the law. Notwithstanding the provisions of the previous sentence and in
accordance with the provisions of article 24.4, the management board is authorised to
resolve to decide to make interim distribution of profits

24.2

The general meeting shall determine the allocation of the accrued profits. In
calculating the amount of profit, that shall be distributed on each share, the nominal
value of the shares shall be taken into account, regardless if these shares have been
fully paid up.

24.3

A distribution of profits shall take place after the adoption of the Annual Accounts.
The distribution of profits shall be due for payment within two weeks after the
resolution of the management board to approve the distribution as meant in article
24.6, unless the management board for reasons of special circumstances resolves
otherwise.
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24.4

Subject to article 24.1, the management board may resolve to interim distribution of
profits. The management board shall not resolve to decide to make interim
distributions if it knows or reasonably should foresee that the Company shall get into
a position in which it cannot continue to pay its due and payable debts after the
distribution.

24.5

The general meeting may resolve to make distributions out of a reserve in whole or in
part.

24.6

A resolution to distribute profits or reserves shall not have consequences as long as
the management board has not granted its approval. The management board shall
only withhold its approval if it knows or reasonably should foresee that the Company
cannot continue to pay its due and payable debts after the distribution has been made.

24.7

The claim of a shareholder to receive any distributions shall lapse within five years
after they have become due for payment.

24.8

In calculating the amount of any distribution on shares, shares held by the Company
shall be disregarded.

CHAPTER X GENERAL MEETINGS
25.

ANNUAL MEETING AND EXTRAORDINARY MEETINGS,
CONVOCATION

25.1

If required by law an annual general meeting shall be held subject to the formalities
prescribed by law.

25.2

Extraordinary general meetings will be held as often as the management board or the
supervisory board deems necessary. Extraordinary general meetings will also be held
if the management board or the supervisory board is requested to that effect in writing
by one or more holders of shares individually or jointly representing one-hundredth or
more of the issued capital, specifying in detail the subjects to be discussed. For the
purpose of the latter sentence holders of shares are equated with the other Holders of
Meeting Rights.

25.3

The general meetings shall be convened by the management board or by the
supervisory board. If the general meeting is not held within four weeks after the
management board or the supervisory board has received a request as set out in article
25.2, the persons making the request shall be authorised to convene the meeting
themselves, without requiring authorisation of the interim provisions judge
(voorzieningenrechter) of the court.

25.4

The meetings are convened by means of convocation notices sent to the Holders of
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Meeting Rights at the addresses as listed in the register of shareholders. The Holders
of Meeting Rights may consent to receive convocation notices by email. For that
purpose they will need to provide the management board with the relevant (email)
addresses.
25.5

A convocation notice shall be given no later than on the eighth day prior to the day of
the meeting.

25.6

An item requested in writing to be placed on the agenda by one or more holders of
shares individually or jointly representing one-hundredth or more of the issued capital
shall be included in the convocation notice or shall be notified in the same manner if
the Company receives the request no later than on the thirtieth day prior to the
meeting unless there is an important interest of the Company for not doing so. The
management board may resolve that a request pursuant to this article 25.6 can be
submitted by electronic means of communication. The management board may also
lay down conditions that requests submitted by electronic means of communication
should comply with. For the purpose of this article 25.6, holders of shares are equated
with the other Holders of Meeting Rights.

25.7

The general meetings of shareholders can be held in the municipality where the
Company has its seat pursuant to these articles of association, or in the municipalities
of Amsterdam, Rotterdam, The Hague, Delft, Utrecht or Haarlemmermeer (including
Schiphol). The general meetings of shareholders may only be held elsewhere, in or
outside The Netherlands, if all Holders of Meeting Rights have consented to the place
of the meeting and the members of the management board and the members of the
supervisory board have had the opportunity to grant their advice prior to the
resolution(s) to be taken during that meeting.

25.8

The general meeting shall be chaired by the chairman of the supervisory board. If the
chairman of the supervisory board is absent or unable to act, the meeting shall be
chaired by the oldest member of the supervisory board present. In the event that all
members of the supervisory board are absent or unable to act, the meeting will be
chaired by the person appointed for that purpose by the general meeting.

25.9

The management board may provide that the Holders of Meeting Rights can
participate in a general meeting by electronic means of communication, that enable
those present to simultaneously take note of the discussions at the meeting. The
management board may attach conditions to the use of the electronic means of
communication; these conditions shall be communicated in the convocation notice of
the general meeting.

25.10 The members of the management board and the members of the supervisory board
shall, in their respective capacities, have an advisory role during the general meeting.
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26.

WAIVER OF FORMALITIES, RECORDS

26.1

Valid resolutions can be adopted on all items brought up for discussion, even if the
formalities prescribed by law or by these articles of association for the convocation
and holding of meetings have not been complied with, provided that all Holders of
Meeting Rights have consented to the making of decisions in relation to the relevant
subjects and the members of the management board and the members of the
supervisory board have had the opportunity to grant their advice prior to the
resolution(s) to be taken during that meeting.

26.2

The management board shall keep records of the adopted resolutions. If the
management board is not represented at a meeting, the chairman of the meeting shall
ensure that a transcript of the adopted resolutions is provided to the management
board as soon as possible after the meeting. The records shall be available at the
offices of the Company for inspection by the Holders of Meeting Rights. Copies or
extracts of these records shall be provided to the Holders of Meeting Rights at their
request free of charge or at cost price.

27.

VOTING RIGHTS

27.1

Each share carries the right to cast one vote.

27.2

The right to attend the meeting, to take part in the discussions and to vote may be
exercised by a proxy authorised in writing.

27.3

The management board may resolve that votes can also be cast by way of electronic
means of communication. For that purpose it is required that the persons entitled to
vote or their attorneys duly authorised in writing can be identified via such electronic
mean of communication, that they can simultaneously take note of the discussions at
the meeting and that they can exercise their voting rights. The management board may
attach conditions to the use of the electronic means of communication; these
conditions shall be communicated at the convocation of the general meeting.

27.4

If the management board resolves that votes can also be cast by way of electronic
means of communication, the management board may resolve that the persons entitled
to vote may cast their vote within a period, to be determined by the management
board, of less than thirty-one days prior to the general meeting, by way of electronic
means of communication to be determined by the management board. These votes
will be deemed identical to any votes cast during the meeting.

27.5

If no larger majority is prescribed by law or by these articles of association, all
resolutions shall be adopted by an absolute majority of the votes cast. If and as far as
the articles of association prescribe a quorum for a resolution to be adopted a new
meeting, as referred to in section 2: 230 paragraph 3 DCC, may not be convened in
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this matter.
27.6

If the votes are tied the proposal shall be rejected.

28.

DECISION MAKING PROCESS WITHOUT HOLDING A MEETING,
RECORDS

28.1

Resolutions of the general meeting may be adopted in writing without holding a
meeting mentioning the way of casting of the votes, if all Holders of Meeting Rights
have agreed to this manner of decision making. The members of the management
board and of the supervisory board shall be enabled to advise prior to the decision
being made.

28.2

The management board shall keep records of the adopted resolutions. Each Holder of
Meeting Rights shall ensure that the resolutions adopted without holding a meeting
are communicated in writing to the management board as soon as possible. The
records shall be available at the offices of the Company for inspection by the Holders
of Meeting Rights. Copies or extracts of these records shall be provided to the
Holders of Meeting Rights at their request free of charge or at cost price.

CHAPTER XI AMENDMENT TO ARTICLES OF ASSOCIATION AND WINDINGUP, LIQUIDATION
29.

AMENDMENT TO ARTICLES OF ASSOCIATION AND WINDING-UP
When a proposal to amend the articles of association or to wind up the Company is
made to the general meeting, the intention to propose such resolution must be stated
in the relevant notice convening the general meeting. If it concerns an amendment to
the articles of association, a copy of the proposal in which the proposed amendment is
quoted verbatim must at the same time be deposited at the Company's offices and this
copy shall be made available for inspection by the shareholders until the end of the
general meeting.

30.

LIQUIDATION

30.1

In the event of the winding-up of the Company pursuant to a resolution of the general
meeting, the members of the management board shall be charged with the liquidation
of the affairs of the Company, unless the general meeting appoints one or more other
persons for that purpose. The supervisory board shall be charged with the supervision
thereof.

30.2

During the liquidation the provisions of these articles of association shall remain in
force to the extent possible.
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30.3

The balance remaining after payment of debts shall be transferred to the shareholders
in proportion to the aggregate nominal amount of their shares.

30.4

The liquidation shall furthermore be subject to the provisions of Title 1, Book 2 DCC.
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